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About

We’re Browne Jacobson. The law firm working to make a difference across business and society.

About us

Press release

Browne Jacobson tops employer index for social mobility

Read more
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#PositivePurpose
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Overview
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Our people, values and culture
Our teams
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Our people

How we run our business is important to our clients. We pride ourselves on our strong management structure with business people and legal experts.

View all People

Press release

Browne Jacobson ranked as leading specialists across an impressive 38 practice areas in Chambers & Partners
UK guide

Read more

Our people

Our teams
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Sectors

When you operate in a particular sector you need specialist advice. We have dedicated sector expertise and teams with a real understanding of your markets.

View all Sectors

Sectors

Construction and real estate
Main menu

Construction and real estate
Overview
Construction
Data centres
Development and regeneration
Estates and rural

Education
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Education
Overview
Academy trusts and schools
Further education
Higher education institutions and universities

Energy and infrastructure
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Energy and infrastructure
Overview
CleanTech and renewables
Data centres
Engineering, procurement and construction
Waste and recycling

Financial services
Main menu

Financial services
Overview
Banks and other debt providers
Consumer credit
FinTech
FS assets, funds and investment sectors
Payment services, electronic money and money services
Private equity

Government
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Government
Overview
Arm's length bodies
Central government
Devolved administration
Emergency services
Local government
Social care
Social housing

Health and life sciences
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Health and life sciences
Overview
Ambulance trusts
Commissioner and integrated care systems
Health and care regulatory
Health indemnifiers
HealthTech
Independent health and care
Later living
NHS acute trusts
NHS mental health and community trusts
Primary care

Insurance
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InsurTech
Lloyd's and London market
Managing General Agents
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Manufacturing and industrials
Overview
Automotive
Food and drink

Not for profit and charities
Private clients
Retail, consumer and logistics
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Overview
Fashion and beauty
Hospitality and leisure
Logistics
Sports
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Technology
Overview
Artificial intelligence
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FinTech
HealthTech
InsurTech
IT service providers
Software
Startups
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Services

We offer a full range of services to support all aspects of your organisation. We can advise you in all areas of law, just come and talk to us.

View all Services

Podcast

The ESG podcast: topics for business and government

Read more

Services

Artificial intelligence
Main menu

Artificial intelligence
Overview
AI regulation and governance

Ascensus: for in-house lawyers and business leaders
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Ascensus: for in-house lawyers and business leaders
Overview
Executive coaching

Banking and finance
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Banking and finance
Overview
Asset based lending
Leverage finance and sponsor led debt transactions
Project finance
Real estate finance

Barristers
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Barristers
Overview
Civil
Court of Protection
Higher education student discipline
Inquests
Offender health
School exclusion panels
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SENDist Tribunals
Commercial law
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Commercial law

Overview
Agency and distribution
Competition and anti-trust
Consumer and e-commerce
Digital and sourcing
Franchising
International trade and commerce
Sanctions and export controls
Supply, manufacturing and logistics

Construction and engineering services
Main menu

Construction and engineering services
Overview
Construction and engineering dispute resolution
Projects and contract procurement

Corporate
Main menu

Corporate
Overview
Company secretarial
Employee ownership trusts
Equity capital markets
Mergers and acquisitions
Private equity
Restructuring and insolvency
Transaction support and due diligence
Venture capital

Criminal compliance and regulatory
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Criminal compliance and regulatory
Overview
Anti-bribery
Competition and anti-trust
Counter fraud for insurance
Data protection and privacy
Environmental
Financial services regulation
Fraud and asset recovery
Freedom of information
Health and safety
Modern Slavery Act

Dispute resolution and litigation
Main menu

Dispute resolution and litigation
Overview
Business ownership disputes
Commercial dispute resolution
Construction and engineering dispute resolution
Contentious procurement
Corporate legal liability
Costs
Counter fraud for insurance
Cyber liability and data security insurance
Employers and public liability
Environmental claims
Fraud and asset recovery
Insurance coverage disputes
International dispute resolution
Partnership disputes
Patents and patent litigation
Professional Indemnity
Real estate litigation
Reputation management
Technology disputes

Education law
Employment
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Employment
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HR services
Immigration

Financial services and insurance advisory
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Financial services and insurance advisory
Overview
Banking and capital services for insurance clients
Commercial
Complaint handling
Digital and data
ESG
Financial crime
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Financial services regulation
Insurance distribution for financial services businesses
Mergers, acquisitions and funding
Motor finance commission
Policy drafting and distribution
Start-ups
Venture debt financing

Health and social care disputes
Main menu

Health and social care disputes
Overview
Children's services
Clinical negligence
Costs
Employers and public liability
Health procurement
Investigations and inquiries
Social care

Health law
Main menu

Health law
Overview
Access, funding and continuing healthcare
Deprivation of liberty
Inquests
Integrated healthcare lawyers
Medical treatment in health
Mental capacity and the Court of Protection
Mental health
Safety and learning
Service reconfiguration, consultation, transformation and decommissioning

Information law
Main menu

Information law
Overview
Data protection and privacy

Insurance claims defence
Main menu

Insurance claims defence
Overview
Abuse and social care
Business crime and fraud
Clinical negligence
Construction all risks
Corporate legal liability
Costs
Coverage disputes and policy interpretation
Directors and officers
Disease
Employment practices liability claims
Environmental claims
Financial Institutions
Intellectual property claims
Major incident response and management insurance
Delegated authority claims resolution
Products liability
Professional indemnity
Property damage and business interruption
Regulatory

Intellectual property
Main menu

Intellectual property
Overview
Advertising and marketing
Anti-counterfeiting
Complex licensing, R&D and collaboration
Copyright and related rights
Designs
Patents and patent litigation
Trade secrets and confidential information
Trade marks

International
Main menu

International
Overview
French group
International dispute resolution

Legal project management
Partnerships and LLPs

Main menu
Partnerships and LLPs

Overview
Partnership disputes

Private client services
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Agile contracting in Government
The key benefits and pitfalls for agile software contracting, and recommendations for government bodies.
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What is agile software contracting?

When it comes to the development of software, the traditional model for development is a process known as “waterfall”, whereby one phase needs to be completed
before moving to the next phase. A waterfall approach is often considered as a linear and sequential style, where phases flow downward to the next. This approach
requires the functional and non-functional requirements to be defined at the outset so that the build and testing phases can be carried out to ensure those requirements
are met.

The charging mechanism for waterfall contracting tends to be fixed price for licence and support (and hosting where this is also required), and will sometimes have
additional time-and-materials pricing in respect of consultancy services required for installation/implementation. Depending on the nature of the consultancy and the
bargaining strengths of the parties, it is not unusual to see fixed-price mechanisms in respect of consultancy services being payable against achievement of
milestones. There may also be consumption-based charging mechanisms included in respect of operational services to provide for a scalable solution. Agile
contracting is an alternative method to a waterfall structure, using instead an incremental approach based on principles which focus more on individuals, interactions,
results, collaboration and flexible responses to change. Essentially, agile contracting breaks down the process into small steps which are delivered in short timeframes
(also known as “sprints”). Sprints could include design, development, testing and showcasing. The principles do not follow a linear start-and-stop process, but instead
favour a constant cycle of small processes as required to improve output.

Each deliverable or iteration goes through a lifecycle, which can be anything up to around four weeks. The lifecycle includes designing, building and testing the
deliverable or iteration to eventually produce a tangible product which has some value or benefit to the customer, such as a component of software.

Throughout the deliverable or iteration lifecycle, daily meetings are held where the parties report on:

what work has been completed since the last meeting;
what work is planned to be completed before the next meeting;
any obstacles to completing the work.
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This methodology is preferred where an organisation is aware that it needs a technological solution but does not know what that solution might look like in terms of
functionality and/or performance. It may therefore decide to build up the solution on an incremental basis via storyboards and product backlogs.

This allows flexibility to work up the solution and tailor it to the requirements of the organisation piece by piece. However, a pure agile solution is usually charged on
a time-and-materials basis, without certainty of tangible outputs.

Key benefits and pitfalls

By following an agile approach, a project with a number of sprints can benefit from faster software-development lifecycles, flexibility in adapting to change, and
greater efficiency in communication between teams.

A common concern with agile working, arising from the fluidity in working processes, is the lack of certainty on charges and tangible outputs as mentioned. The
more the parties move to fixed-scope and fixed-price contracting, the more the parties move away from agile contracting methodology. Variations to the time-and-
materials pricing mechanisms can be adopted such as:

time and materials capped per iteration or deliverable;
time and materials capped per iteration or deliverable with adjustment (the adjustment would apply where the time and materials charges accrued are less than
the agreed cap. The parties may agree that the difference between the cap and the accrued charges are apportioned between the parties);
target cost pricing (this is a gain/pain sharing mechanism where the parties agree to allocate an agreed adjustment amount if the actual costs exceed or are less
than the agreed target costs);
fixed price per iteration or deliverable.

A clear distinction between agile and waterfall contracting is agile contracting’s emphasis on collaboration. Throughout the deliverable or iteration lifecycle, both
parties will work together at each stage to achieve the objectives. Agile contracting is therefore much more resource-intensive on the part of the customer, compared
to what customers may be used to in traditional waterfall contracting.

Recommendations

Given that there is a lack of certainty on costing in agile-working models, Government bodies should proceed with caution to ensure budgetary constraints and
objectives and requirements can be met. In our experience, once the risks of agile contracting have been explained, clients shy away from the model and quite often
end up with a hybrid model which is, in our opinion, unsatisfactory from a contractual perspective. This is usually because legal advice is sought later in the process
when the supplier has already convinced its customer that agile is the right way to go!

When negotiating a contract based on agile principles, Government bodies should consider the scope of work and ensure that it includes definitive measurables on
how to determine progress in the project. Such points are often excluded or unclear within an agile model.

Agile contracting typically focuses on dynamic fast-paced delivery, creating a risk of substantial strain on the teams involved in delivering the product. As such,
Government bodies must ensure that appropriate and skilled resources are available and utilised effectively for the particular project. Significant and high-level
stakeholder input will also be required in order to make real-time decisions on the development of the project throughout its lifecycle, which is a significant
commitment when compared to a traditional waterfall model.

If a Government body has a set budget and wants control over charges, then agile contracting may not be the right way to proceed. However, if there is some
flexibility around budget and the overriding objective is to ensure that the solution fits the need, then agile contracting methodology may be a consideration.
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Legal Update - Procurement Act

Contract management and performance

06 September 2024

Published Article

Hybrid working: The right to flexible working
and how to make it work for public sector
employers

28 August 2024

Legal Update - Procurement Act

Procurement Act 2023: Light Touch Regime

14 August 2024

Published Article

Regulation HealthTech: What the Provider
Selection Regime means for healthcare
procurement

24 July 2024

Legal Update - Procurement Act

Bids from overseas supplier under the
Procurement Act 2024

25 June 2024

Legal Update - Procurement Act

What impact will the Procurement Act 2023
have on resolving contractual disputes?

25 June 2024

Legal Update - PFI expiry

A first of many? PFI company seeks
Restructuring Plan

13 June 2024

Published Article

The Post Office Horizon IT Scandal: How
should organisations react when IT systems go
wrong?

05 June 2024

Press Release

Browne Jacobson appoints Jan Cumming as
legal director to Government practice

https://www.brownejacobson.com/insights/contract-management-and-performance
https://www.brownejacobson.com/about/news-media/hybrid-working-the-right-to-flexible-working-and-how-to-make-it-work-for-public-sector-employers
https://www.brownejacobson.com/insights/procurement-act-2023-light-touch-regime
https://www.brownejacobson.com/about/news-media/what-the-provider-selection-regime-means-for-healthcare-procurement
https://www.brownejacobson.com/insights/bids-from-overseas-supplier-under-the-procurement-act-2024
https://www.brownejacobson.com/insights/impact-of-procurement-act-2023-on-resolving-contractual-disputes
https://www.brownejacobson.com/insights/first-pfi-company-seeks-restructuring-plan
https://www.brownejacobson.com/about/news-media/the-post-office-horizon-it-scandal-how-should-organisations-react-when-it-systems-go-wrong
https://www.brownejacobson.com/about/news-media/appoints-jan-cumming-as-legal-director-to-government-practice


31 May 2024

Legal Update

Commercial contracts: Top tips before signing
on the dotted line

22 May 2024

Legal Update - PFI expiry

Managing PFI contract expiry and maintaining
party relationships

13 May 2024

Legal Update - PFI expiry

PFI handback: ‘Handback Condition’
limitations, disputes and solutions

30 April 2024

Published Article

English Commercial Court rules against Russian
exclusive jurisdiction clauses

24 April 2024

Legal Update - Procurement Act

Provider Selection Regime - how will it work in
practice?

17 April 2024

Guide

Demystifying international healthcare
contracting

12 April 2024

Legal Update - Procurement Act

Landmark judgment in OCS Group UK Limited
v Community Health Partnerships Limited

24 January 2024

Legal Update - Procurement Act

Procurement reform: Making poor performance
a thing of the past

17 January 2024

Legal Update - PFI expiry

Managing the expiry of PFI contracts
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Legal Update - Procurement Act

Procurement Act: the even lighter touch regime
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Legal Update

Public Sector Decarbonisation Scheme update
October 2023: More funding announced
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